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Under §2006.002 o the Govemment Code, o state agency
proposing an aﬁmlnls!rzl rule: tha gy - have an advorse
econamic effect on sma st prepare 80 econoimic
impact statement and a reg latory- fexdbility analysis. The
atonamic impack stalement estimates the number of srmall busi-
niesses subjest to the rule-and projects the econoric impact of
e ruls on- small businessss. Tha mgmlatm’y fhaxibility analysis
describes the allemative methods the agency considersd: fo
achlove the purpose of the proposed rile whils winimizing
adverse sffects on small businasses,

HHSE coliects very limited cost data from pharmacies that cur-
rently are enrallad by the Medicald Vandor Doug Program, The
minimeal financial information collected from pharmacies: during
claims: pmmssing is Insufficlentio datermine the slzeof the busi-
niss, Specifically, HHSG collects daia‘ conceming the usugl and
customary prioe & pharmacy charges 1k
ety reimbursed by Medicald (see 1 "TAC §355 8544 and, whan
required porsuantte an audil, pharmacy involees for products
reimbursed by Medicaid, Accordingly, HHEC is unabledo da-
termine whedbier or 1o what exient a pon-chain pharmacy that
Is currantly snvolled o the Madicabd Wender Drag Progranls &
smill bigsiness or micro-Buginess,

Monetheless, HHSC estimates that 896 independent pharma-
el i Taxas may basmall Businessas ar microbusinesses and

fhat the proposed mew rules: may. have an-adverse sconomic’

slfard on- sore of thase buslnesses relatad o the carve-ln of
pharmacy benefits inby mianaged care capitation rates, Theeco-
romis impac; from the pmpes@d risles,  howaver, s uncerain,
and the Tollowing analysis regesents HHSE 5 biest estimate of
the potential adverse economlc: effect phirmacy capve-in iy
have an pharmacles across the stale, including small and mi-
cro-husinesses.

Diurlng e 2011 Lepislative k:ness«:u:m1 HHSC informed theLegls.
lature of anticipated cosh savings that it hoped would-result from
the pharmacy carve-in. Those estimated cost savings (outlined
i the Fiscal Note seclion above) result frony afficlancias thiat the
agency hopes would be gehieved by changing therway HHBC
pays Tor Medicald pharmacy services, The markelplace will tha-
termine the amountof efficiendies fhet are gctually achieved be-
alrse a Madicaid managed cane mudel necesialy volves ne-
gotintions of rates hetwesn mamagacf crre-sntilies and providers,
without rate-setling interference by HHSC.

HHSC estimates that 908 ndependent pharmaches in Texas thist
may he small businesses or micrp-bissinesses will e afected by
the' proposed Tales and may axpmanca& an adverge &conbmic
fmpact e @ resiit of the pharmecy canve-in. The extent of {he
effect dependson the negoliations that occur behwean the MOOs
and the phamacies and on e number of phanmacles that al-
resdy have 2 contractual relationship-with s phermacy benefits
manager or MCO. Bacanse, as nolad above, the outcome of
ihe negotistions are quiside of HHSCs authority to contrsl, the
amount of adverse sconomin mpact to pharmacies caniol be
caloulated with certginty, Anolher Tactor that makes-ihe seo-
norie impact dWicalt to calealate 1e that & provider's rovenus
fron the Médisaid program fs contingeht.on the volinne of Med-
leald recipients it sprves. HHSC cannot predict with ceérlainty the
future otilization of phamscy benefits by the Medivaid popula-
Hion; however, HHEC: believes that ulflization: management CON=
frols implemented by mansged care opganizations will resall in
Jower utiization' and theretore Bkely reduce phammaoy révenues,

Ghren these-areas of unceriainty, HHEC used @ set of MCO phar-
macy refmbirserant sssumptions o estinate this gmount af im-

ihe general public for prod-

pact o those phiarmacies that are likely to guality as $mall of -
cro-businestes under ﬁniblmns; in'Taxas Ciovermimant Coda
EZ005.004,  The MCOD macy reimbunsement: assumpliong
were based on pharm;acy reimbursamant infarmation provided
by the MEDs, We thenapplied the assumptions 1o actual claimis
experence from fiscal year 2041, uslng a samyple size thal yapre-
santed mors fhan-37 million oaims; inthecurent fea-for-senvice
Verdor Drog- Program (VDP) o arriee st estinated reimburse-
mens to pharmacies in managed care, We then compared the
estimated reiribursemients to the actual VDI pharmacy cost ex-
pedance. ganaral; we found that dispansing fses pabd undar
wignaged care will te significantly fess thanunder VDP, while
ingradiernt cosly underimanaged care will be greatec than undsr
VD, These ass!umpimns pﬁ:duead Ehe m!memg feﬁulta

'LB% lass fhai wndar V‘BP

For purposss of this analysis, “indepandent phanmacies” were
defined as all phamvacles with four or fewer store localions,
HHSG recognizes (Bt this definifian of “independent phatma-
e Hkely restlts in & greatér numiberof pharmacies than would
quality Under Gﬁmmménl Code §2008:001, which defloes
a "small business™ &3 cng that i mdependenﬂy owned and
0pafamd and Has fewer than 100 smployess or less than $8
wmiflion i annual grass receipts. HHEC doss not readily have
access inemployment or financhal datas for these providers, and

Tk wolid not estimate the mpact to e parficolar subsel of

independant pharmacy providers mnbemplated by thie statute,

Hg stated bn e bac‘k«gmund and BJsﬁﬁcaﬁﬁn saciion shove,
HHSE s requived by stele law to earve pharmacy services inlo
mzmagm:l care, In conducting the regalatory flexibllity analys&s
requited by Govemment Code §2005.002, HHSC recognizes
that, while the proposed riles may have 81 economic sffect
on pharmacy businesses n the state, the rules do notactually
requiste pharmacies. Participation by pharmacy providers and
ali higalthcare providers o (e Medieald program (s wvoluniary.
The proposed miles do nok imposes dulies or obligations on
pharmacies and du ript raguire ragulatory compllance. Any
“requlstory Nexiblity”™ HHSO could consider as an alermative fo
the phammacy carvesin would Tail o comply with e directive of

the Texas Laglstalure in 5.8, 7 o carve phatmacy services inly

managed: care. However, HHSC did consider, but uiimately
declined ta implermant at this troe, ke fllowing options relatad
fo cerdain aspects of the managed care pharmacy benefit:

1} Mail order prescripions. HHSC considered the potential cost
savings and oibver lllmly tnpacts of reduiring Medlesid reclplants
who are enrolled i managed care organizations (o oblain all
ar most of thelr preseription deugs through: mall order delivery.
However, S5.B. Tand Rider 81 of the General Appropriations Act
plasd limitationg on (e use of imall-order pharmacies. The F_ég-
istature ingtructed that "the mensged care grganization may in-
clughe mall-order pharmacias irvits networke, bt may nol reguire
enrolled recipients touse thase pharmacies, andimay not change
arvenralled recipiant who opts to'use this sewime afee, including
postags and handing fges{)" 8.8.7, Ser. 1.02, 82nd Leg., 16t
5., 2017 Tamending Tex. Gov't Code §355. Dﬂﬁ} Thus, while
gl oirdercan be offered s an uption for mambars of 8 MCO,
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pharmacies to also become Medicaid-enrolled durable medical equipment (DME)
providers.

The MCO is responsible for negotiating reasonable pharmacy provider reimbursement
rates, including individual MCO maximum allowable cost (MAC) rates, as described in
Section 8.1.21.11, “Maximum Allowable Cost Requirements.” The MCO must ensure
that, as an aggregate, rates comply with 42 C.F.R. Part 50, Subpart E, regarding upper
payment limits.

8.1.211 Formulary and Preferred Drug List

The MCO must provide access to covered outpatient drugs and biological products
through formularies and a preferred drug list (PDL) developed by HHSC. HHSC will
maintain separate Medicaid and CHIP formularies, and a Medicaid PDL. The MCO must
administer the PDL in a way that allows access to all non-preferred drugs that are on the
| formulary through a structured PA process.

The MCO must educate Network Providers about how to access HHSC’s formularies
and the Medicaid PDL on HHSC’s website. In addition, the MCO must allow Network
Providers access to the formularies and Medicaid PDL through a free, point-of-care web-
based application accessible on smart phones, tablets, or similar technology. The
application must also identify preferred/non-preferred drugs, Clinical Edits, and any
preferred drugs that can be substituted for non-preferred drugs. The MCO must update
this information at least weekly.

8.1.21.2 Prior Authorization for Prescription Drugs and 72-Hour Emergency
Supplies

The MCO must adopt PA policies and procedures that are consistent with Section
8.1.8.1, “Compliance with State and Federal Prior Authorization Requirements.”

The MCO must adhere to HHSC’s PDL for Medicaid. Preferred drugs must adjudicate
as payable without PA, unless they are subject to Clinical Edits. HHSC will identify
Clinical Edits that the MCO must implement on the Vendor Drug Program website. The
MCO may choose to implement additional Clinical Edits once these edits are approved
by the Drug Utilization Review (DUR) Board, or alternatively by HHSC when appropriate,
and posted on the Vendor Drug Program website

The MCO must submit new Clinical Edit proposals to HHSC for DUR Board review and
approval. The MCO may also submit any proposed revisions to existing Clinical Edits to
HHSC for DUR Board review and approval. HHSC will conduct preliminary review of
these edit proposals and respond to the MCO before the next DUR Board meeting.

If a requested drug is subject to more than one edit (e.g., the drug is both non-preferred

and subject to one or more Clinical Edits), the MCO must process all edits concurrently
and independently so that each clinical edit is checked for approval.

8-100
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8.1.21.7 Pharmacy Benefit Manager (PBM)
The MCO must use a PBM to process prescription claims.

The MCQO must identify the proposed PBM and the ownership of the proposed PBM. [f

| the PBM is owned wholly or in part by a retail pharmacy provider, chain drug store or
pharmaceutical manufacturer, the MCO will submit a written description of the
assurances and procedures that must be put in place under the proposed PBM
Subcontract, such as an independent audit, to ensure no conflicts of interest exist and
ensure the confidentiality of proprietary information. The MCO must provide a plan
documenting how it will monitor these Subcontractors. These assurances and
procedures must be submitted for HHSC'’s review during Readiness Review (see
Section 7, “Transition Phase Requirements”) then prior to initiating any PBM Subcontract
after the Operational Start Date.

The MCO must ensure its subcontracted PBM follows all pharmacy-related Contract,
UMCM, state, and federal law requirements related to the provision of pharmacy
services.

Further, the MCO’s reimbursement methodology for the PBM must be based on the
actual amount paid by the PBM to a pharmacy for dispensing and ingredient

costs. However, this prohibition on the industry practice known as “spread pricing” is not
intended to prohibit the MCO from paying the PBM reasonable administrative and
transactional costs for services, as described in UMCM Chapter 6.1, “Cost Principles for
Expenses.”

8.1.21.8 Financial Disclosures for Pharmacy Services

The MCO must disclose all financial terms and arrangements for remuneration of any
kind that apply between the MCO or the MCO's PBM and any provider of outpatient
drugs, any prescription drug manufacturer, or labeler, including formulary management,
/| drug-switch programs, educational support, claims processing, pharmacy network fees,
data sales fees, and any other fees. Article 9 of Attachment A, “Uniform Managed Care
Contract Terms and Conditions,” provides HHSC with the right to audit this information
at any time. HHSC agrees to maintain the confidentiality of information disclosed by the
MCO pursuant to this section, to the extent that the information is confidential under
state or federal law.

8.1.21.9 Limitations Regarding Registered Sex Offenders

HHSC’s Medicaid and CHIP formularies do not include sexual performance enhancing
medications. If these medications are added to the Medicaid or CHIP formulary, then
the MCO must comply with the requirements of Texas Government Code §531.089
prohibiting the provision of sexual performance enhancing medication to persons
required to register as sex offenders under Chapter 62, Texas Code of Criminal
Procedure. ’

8-104



Figure V.3

Medicaid Managed Care Expansion
Comparison of Biennial Savings- Current Estimate to H.B. 1
($ in millions)

e

...........

GR A GR AF
Expand Medicaid Managed Care in South Texas ($106.1) | ($257.7) | ($249.3) | ($633.3)
Create a Dental Managed Care Model for Medicaid (132.9) (325.0) (53.0) (127.4)
Capitate Medicaid & CHIP Vendor Drug Programs 9.1) (23.5) (0.7) (4.4)
Include In-Patient Hospital Services in STAR+PLUS 1.1 2.7 (19.4) (49.3)
Expand Medicaid Managed Care to Rural Service Areas (13.0) (3L.8) (20.2) (51.8)
Capitate Medicaid in Urban & Contiguous Counties 6.1 14.8 (15.4) (39.3)
Net Savings Administration 9.3) (24.9) (21.8) (44.4)
Subtotal Managed Care Savings | ($263.3) | ($645.3) | ($379.9) | (8949.8)
Impact of Lower Caseload and Cost Containment Initiatives  ($104.1)
Total Managed Care Savings  ($367.4)
Premium Tax Revenue 3199.7 $238.0

* Rider 51 general revenue savings is $385.6 million, which is $5.7 million higher than the HHSC savings estimates. For
consistency of comparison to original estimates, HHSC estimates are used in Figure I.

Provider Rate Reductions- Section 16

Article I, Special Provisions Section 16 required rate reductions for most providers beginning in
September 2011. These reductions were in addition to rate reductions that many providers
received in fiscal year 2011. Programs impacted include home and community-based services,
hospice services provided in a nursing facility, Intermediate Care Facility for Persons with an
Intellectual Disability (ICF/IID), most hospital services, DME, laboratory services, and certain
other ancillary services. The estimated biennial savings for the Section 16 rate changes are
$486.6 million in general revenue ($1,183.0 million all funds). This represents 85 percent of the
H.B. 1 target of $571.3 million in general revenue. Figure V.4 shows the rate reductions by
provider type from fiscal year 2011 through fiscal year 2013.

Health and Human Services Consolidated Budget
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